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U.S. Customs Service 


Treasury Decisions 
(T.D. 84-13) 


Approval of public gauger performing gauging under standards and procedures 
required by Customs 
Notice is hereby given pursuant to the provisions of section 
151.43 of the Customs Regulations (19 CFR 151.43) that the applica- 
tion of Ipic, Ltd., 1234 West 8th Street, Long Beach, California 
90801, to gauge imported petroleum and petroleum products in all 
Customs districts, in accordance with the provisions of section 
151.48, Subpart C, of the Customs Regulations is approved. 
Dated: December 27, 1983. 
DonaLp W. LEwIs 
Director, 
Entry Procedures and Penalties Division. 


[Published in the Federal Register, January 4, 1984 (49 FR 543)] 


19 CFR Part 10 
(T.D. 84-14) 


Caribbean Basin Initiative 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim Regulations. 


SUMMARY: This document amends the Customs Regulations to 
implement the duty-free aspects of the Caribbean Basin Economic 
Recovery Act, commonly referred to as the Caribbean Basin Initia- 
tive. 


EFFECTIVE DATE: January 1, 1984. 


COMMENTS: The amendments contained in this document are 

being published as interim regulations in order to extend the bene- 

fits: of the Caribbean Basin Economy Recovery Act to designated 

beneficiary countries at the earliest possible date. However, written 

comments received on or before (60 days from the date of publica- 

tion of this document in the Federal Register) will be considered in 
1 





2 CUSTOMS 


determining whether any changes to the interim regulations are 
required before a final rule is published. 


FOR FURTHER INFORMATION CONTACT: Operational Aspects: 
William L. Marchi, Duty Assessment Division (202-566-2957); Legal 
Aspects: Francis W. Foote, Classification and Value Division (202- 
566-2938); U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Subtitle A, Title II, Public Law 98-67, the Caribbean Basin Eco- 
nomic Recovery Act (the “Act’’), commonly referred to as the Carib- 
bean Basin Initiative (CBD, implements an economic recovery pro- 
gram for nations of the Caribbean and Central America announced 
by the President on February 24, 1982, in an address to the Organi- 
zation of American States. 

The Act provides for the waiver of duties until September 30, 
1995, on most products imported from any of 27 Caribbean and 
Central American countries designated as beneficiary countries. 
Beneficiary countries must meet several criteria before the Presi- 
dent is authorized to designate them as eligible under the CBI. Fur- 
ther, certain products cannot be declared duty free. Under other 
provisions of law, duty-free treatment can be withdrawn for arti- 
cles imported in such quantities as to cause injury to a competing 
US. industry. A rule of origin specifies under what conditions arti- 
cles will be considered products of a beneficiary country, and, 
therefore, entitled to duty-free entry. 

Pursuant to Presidential Proclamation 5133 dated November 30, 
1983 (48 FR 54453), the President designated the countries and ter- 
ritories or successor political entities set forth in the Annex to the 
Proclamation as “beneficiary countries”, thus conferring duty-free 
treatment for all eligible articles from those beneficiary countries. 
This action, is effective with respect to all articles that are entered, 
or withdrawn from warehouse for consumption, on or after Janu- 
ary 1, 1984, and on or before September 30, 1995. 

Certain products originating in all of the beneficiary countries 
are currently eligible for preferential, duty-free entry into the US. 
pursuant to the Generalized System of Preferences (GSP) (19 U.S.C. 
2461-2465). The GSP imposes several restrictions on the types and 
total value of imports of articles that are entitled to its benefits. 

In view of the similarity between duty-free treatment under the 
CBI and the duty-free treatment provided under the GSP, the Cus- 
toms Regulations relating to the CBI contained in this document 
are generally based on the Customs Regulations relating to the 
GSP found in section 10.171 through section 10.178, Customs Regu- 
lations (19 CFR 10.171 et seg.). However, in addition to the specific 
differences identified in the section-by-section analysis set forth 
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below, the following general points should be noted regarding those 
areas where a different approach has been taken in the CBI regula- 
tions: 

(1) Although the Customs Regulations relating to the CBI consist 
of eight sections as in the case of the GSP, the order of the sections 
has been changed to present a more logical sequence. 

(2) Except in section 10.191, the word “article” is used through- 
out rather than “eligible article” since, in the contest of an individ- 
ual section setting forth only a portion of the requirements for 
duty-free eligibility, a reference to an “eligible article’ appears to 
be inappropriate. 

(3) No mention is made of an association of countries treated as 
one country for purposes of duty-free treatment since no such lan- 
guage appears in the Act. 

(4) The term “beneficiary country” is used rather than “benefici- 
ary developing country” since the Act does not contain the word 
“developing.” 

(5) In most cases the word “a” or “any” is used before “benefici- 
ary country” rather than the word “the”, for the reasons set forth 
in the discussion of section 10.193. 

With the foregoing in mind, a section-by-section analysis of the 
interim Customs Regulations relating to the CBI is set forth below. 


SECTIGN-By-SECTION ANALYSIS 


SECTION 10.191—GENERAL PROVISIONS 


In addition to a statement of the statutory authority for the CBI, 
certain definitions are set forth in subsection (b): 

(1) Beneficiary country. As in the case of section 10.171(b), Cus- 
toms Regulations (19 CFR 10.171(b)), relating to the GSP, it seems 
appropriate to define “beneficiary country” in general terms for 
purposes of the CBI. The definition is taken from the wording in 
sections 212 (a)(1)(A) and (b) of the Act. The stated exception relates 
to the Commonwealth of Puerto Rico and the United States Virgin 
Islands which may be considered beneficiary countries for purposes 
of the 35 percent value-added requirement (see the discussion of 
section 10.195(b) below). 

(2) Eligible articles. Although no corresponding definition ap- 
pears in the Customs Regulations relating to the GSP, contrary to 
the GSP under which the President must specifically designate the 
articles to be accorded duty-free treatment which are so identified 
in the GSP column within the Tariff Schedules of the United 
States (TSUS), under the CBI, duty-free treatment may be given to 
all articles without specific designation thereof by the President. 
Given the broader scope under the CBI as concerns what may be 
considered an eligible article and since the TSUS will not contain a 
CBI column so as to identify CBl-eligible articles as such, it is ap- 
propriate to define in this provision the articles which may be sub- 
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ject to duty-free treatment under the CBI. The first part of the defi- 
nition is derived from the basic requirements of section 213(a)(1) of 
the Act, and the second part is intended to ensure that the defini- 
tion is complete by listing the five exceptions set forth in section 
213(b) of the Act and the two additional exceptions set forth in the 
Presidential Proclamation and by referring to those provisions in 
the Act under which the President may suspend or withdraw duty- 
free treatment. 

(3) Wholly the growth, product, or manufacture of a beneficiary 
country. This definition is intended, in part, to clarify the distinc- 
tion made in section 213(a)(2) of the Act between articles “wholly” 
the growth, product, or manufacture of a beneficiary country and 
other articles not entirely grown, produced, or manufactured in the 
beneficiary country of origin. This definition is based on the posi- 
tion of Customs concerning the interpretation of similar language 
in section 10.176 and section 10.177, Customs Regulations (19 CFR 
10.176, 10.177), relating to the GSP. 

(4) Entered. This definition is taken directly from section 
212(a)(1)(B) of the Act. 


SECTION 10.192—CLAIM FOR EXEMPTION FROM DUTY 
UNDER THE CBI 


This section is based on section 10.172, Customs Regulations (19 
CFR 10.172), relating to the GSP. In addition to minor editorial 
amendments, this text differs from the GSP provision only in that 


(1) the prefix “C” will be used in a CBI context as distinguished 
from the prefix “A” used for the GSP, and (2) for the reasons 
stated in the discussion of section 10.198 below, reference is made 
to the declaration of the manufacturer or exporter and the en- 
dorsement by the importer or consignee rather than to a Certifi- 
cate of Origin. 


SECTION 10.193—IMPORTED DIRECTLY 


It should be noted that although under both the GSP and the 
CBI an article must be “imported directly” in order to qualify for 
duty-free treatment, the CBI differs from the GSP in that the coun- 
try of exportation and the country where the article was grown, 
produced, or manufactured (i.e., the country of origin of the article) 
do not necessarily have to be the same. This is due to the fact that 
while in the GSP statute (19 U.S.C. 2463(b)) reference is made to an 
article which is imported directly from ‘‘a beneficiary developing 
country” and to the cost or value of materials produced in “the 
beneficiary developing country” and to the direct costs of process- 
ing operations performed in “such beneficiary developing country,” 
the corresponding language in section 213(a)(1) of the Act refers in 
each case simply to “a beneficiary country.” Thus, for purposes of 
the CBI the “imported directly’ requirement is not, technically 
speaking, part of the country of origin criteria. For this reason the 





CUSTOMS 5 


“imported directly” requirement is specifically set forth in this sec- 
tion rather than in section 10.195 which deals with the country of 
origin criteria. 

The text of this section is based on section 10.175, Customs Regu- 
lations (19 CFR 10.175), relating to the GSP, as amended by T.D. 
83-144 published in the Federal Register on June 28, 1983 (48 FR 
29683). However, in addition to various editorial amendments to 
conform to a CBI context, this text differs from the GSP provision 
in the following respects: (1) in subsection (a) reference is made to 
direct shipment from “any” beneficiary country to clarify that 
under the Act direct importation is not restricted to any specific 
beneficiary country; (2) various references are made to articles 
shipped through a “non-beneficiary” country, again to clarify that 
shipment through any beneficiary country would meet the direct 
importation requirement; (3) a provision similar to section 10.175(c), 
Customs Regulations, relating to the GSP, has not been included 
since shipment through a free trade zone in a beneficiary country 
is in effect covered by subsection (a); and (4) in subsection (c)(5) (sec- 
tion 10175(d)\(5), Customs Regulations, relating to the GSP), refer- 
ence is made to the declaration of the manufacturer or exporter 
and the endorsement of the importer or consignee rather than to a 
Certificate of Origin Form A in order to align on the provisions of 
section 10.198. 


SECTION 10.194—EVIDENCE OF DIRECT SHIPMENT 


Subject to several minor editorial amendments, this section cor- 
responds exactly to section 10.174, Customs Regulations (19 CFR 
10.174), relating to the GSP. 


SECTION 10.195—COUNTRY OF ORIGIN CRITERIA 


Although this section corresponds to section 10.176, Customs Reg- 
ulations (19 CFR 10.176), relating to the GSP, there are a number 
of differences between the two sections which are discussed below. 

Subsection (a). The first and second sentences are based on the 
provisions specifically required to be inserted in the regulations 
under section 213(a)(2) of the Act. The second sentence has been 
drafted to clarify that the statutory limitation concerning combin- 
ing, packaging, or diluting operations has reference to the origin of 
the article or material rather than to entitlement to duty-free 
treatment as such. Given the statutory reference to “no article or 
material,’ this interpretation is important insofar as the distinc- 
tion between articles and materials is concerned (see the discussion 
of section 10.196 below) and is supported by the following state- 
ment found on page 34 of Senate Report No. 98-58 of the Commit- 
tee on Finance. 


These rules shall provide that the article must be wholly the 
growth, product, or manufacture of a beneficiary country, or a 
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new or different article of commerce produced in it. Specifical- 
ly, this formulation excludes products merely packaged or com- 
bined in the country, or merely diluted by a liquid that does 
not materially alter the article’s essential character. 


The third sentence merely sets forth the 35 percent value-added re- 
quirement contained in section 213(a)(1)(B) of the Act which is es- 
sentially the same as the value-added requirement set forth in the 
GSP statute and in the Customs Regulations relating to the GSP. 
For the reasons set forth in the discussion of section 10.193 above, 
no reference is made to the “imported directly” requirement in this 
subsection. 

Subsection (b). The subsection has no counterpart in the Customs 
Regulations relating to the GSP and is based on a provision con- 
tained in section 213(a)(1) of the Act. Although the second sentence 
is not based on the Act itself, this provision is deemed necessary to 
clarify that in the case of the United States Virgin Islands it would 
be necessary to return the article to a beneficiary country prior to 
its importation into the United States in order to comply with the 
imported directly requirement. Since Puerto Rico is within the cus- 
toms territory of the United States, the imported directly require- 
ment would be satisfied even though value is added in Puerto Rico 
after final exportation of the article from a beneficiary country (see 
the discussion of section 10.198(a)(3) below). Thus, Puerto Rico is 
not mentioned in this context. 

Subsection (c). As is the case with subsection (b), this subsection 


has no counterpart in the Customs Regulations relating to the GSP 
and is based on a provision contained in section 213(a)(1) of the Act. 

Subsection (d). This provision is based on section 10.176(c), Cus- 
toms Regulations (19 CFR 10.176(c)). Although this text is some- 
what shorter in order to correspond to a CBI context, the effect is 
entirely the same as that of the GSP provision. 


SECTION 10.196—COST OR VALUE OF MATERIALS 
PRODUCED IN A BENEFICIARY COUNTRY OR COUNTRIES 


This section corresponds to section 10.177, Customs Regulations 
(19 CFR 10.177). However, the text departs from the GSP provision 
as explained below. 

Subsection (a). This subsection represents a considerable expan- 
sion of section 10.177(a), Customs Regulations, relating to the GSP 
and is specifically intended to incorporate the basic provisions of 
T.D. 76-100, published in the Federal Register on April 6, 1976 (41 
FR 14547). This T.D. sets forth the principles that Customs has con- 
sistently applied for purposes of determining compliance with the 
35 percent value-added requirement under the GSP. The inclusion 
of the principles set forth in T.D. 76-100 is believed to be necessary 
in order to avoid interpretative difficulties which have arisen in 
conection with the GSP provisions. This approach appears to be ap- 
propriate since the Senate and House Committee Reports make 
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clear that the origin requirements under the CBI are intended to 
be the same as the origin requirements as administered under the 
GSP. The reference in this subsection to “materials” produced in a 
beneficiary country or countries is intended to clarify the distinc- 
tion, also made in section 213(a)(2) of the Act, between, on the one 
hand, imported articles to which duty-free treatment may apply 
and, on the other hand, those materials incorporated in such an ar- 
ticle which may be counted toward the 35 percent value-added re- 
quirement (see also the discussion of section 10.195(a) above). The 
specific reference to only section 10.195 at the beginning of this 
subsection is intended to put this subsection in the proper context, 
since the provisions of this subsection relate specifically to one ele- 
ment of the country of origin criteria set forth in section 10.195(a). 

The four examples included are intended to demonstrate applica- 
tion of the provisions of this subsection and are based on positions 
taken by Customs in numerous rulings issued under the GSP. The 
first example shows a case falling within subsection (a)(1) and is in- 
tended to indicate that the origin of a material may be cumulated 
between two or more beneficiary countries. The second example 
sets forth a case where the material does not fall within either sub- 
section (a)(1) or subsection (a\(2). The third example is an extension 
of the second example and shows how further processing will cause 
a material to fall within subsection (a)(2). It should also be noted 
that the cutting and sewing operations preceding the assembly op- 
eration in the example are sufficient to take the material beyond 
the “simple combining” operations mentioned in section 10.195(a) 
and discussed at page 13 of House Report No. 98-266 of the Com- 
mittee on Ways and Means. The fourth example covers another 
case falling within subsection (a)(1) and is specifically intended to 
show the relationship between section 10.195(b) and this subsection. 

Subsection (b). Although this provision is based on section 
10.177(b), Customs Regulations, the word “article” appearing in the 
GSP provision has been changed to read “material” since in this 
context a reference to an “article” appears to be inappropriate. 

Subsection (c). Subject to several editorial amendments to corre- 
spond to a CBI context, this subsection is equivalent to section 
10.177(c), Customs Regulations. The only amendment of conse- 
quence concerns subsection (c)(2)(i) from which the word “assem- 
bly” has been deleted in order to reflect the limitation set forth in 
section 213(a)(2) of the Act and in section 10.195(a). 


SECTION 10.197—DIRECT COSTS OF PROCESSING OPER- 
ATIONS PERFORMED IN A BENEFICIARY COUNTRY OR 
COUNTRIES 


In consideration of the fact that section 213(a\(3) of the Act was 
taken directly from section 10.178, Customs Regulations (19 CFR 
10.178), this section incorporates the entire text of the GSP provi- 
sion. Although subsections (a)(3) and (4) of the GSP provisions were 


428-801 0 - 84 - 2 
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not incorporated in the Act, they have been retained in the regula- 
tion relating to the CBI, since the statutory provision is not all in- 
clusive and those subsections appear to fall within the intent of the 
statutory language. The only departure from the GSP provision 
concerns the inclusion in this text of the words which appear in 
the second sentence of subsection (a) immediately after the words 
“but are not limited to”. This qualification appears necessary to 
avoid an anomolous situation under which certain costs falling 
within one of the specific items in the regulation would neverthe- 
less not be includable in the appraised value of the imported arti- 
cle, thereby leaving open the possibility that costs countable 
toward the 35 percent value-added requirement would bear a dis- 
proportionately high relationship to the appraised value of the arti- 
cle. 


SECTION 10.198—EVIDENCE OF COUNTRY OF ORIGIN 


Although this section is intended to serve the same purpose as 
section 10.173, Customs Regulations (19 CFR 10.173), relating to the 
GSP, it should be noted that use of a Certificate of Origin Form A 
is not contemplated for purposes of the CBI. The Form A is used 
for the GSP primarily for the reason that it had already been ac- 
cepted by other countries applying a GSP program when the 
United States adopted the GSP. There is no similar direct prece- 
dent in the case of the CBI which is purely an American program. 
Moreover, Customs is of the opinion that the GSP Form A ap- 
proach should not be adopted for the CBI since a procedure involv- 
ing a certification by a governmental authority and a declaration 
by the exporter does not provide Customs with a sufficient basis for 
undertaking enforcement proceedings against the importer for an 
intentional or negligent misstatement of material facts. It has 
therefore been determined that a better approach would be to re- 
quire a declaration of the manufacturer or exporter in conjunction 
with an endorsement thereof by the importer or consignee, similar 
to the approach taken in section 10.24(a), Customs Regulations (19 
CFR 10.24(a)), relating to the entry of merchandise under item 
807.00, TSUS. It is noted that this approach is consistent with the 
terms of the Presidential Proclamation implementing duty-free 
treatment under the CBI. 

The declaration of the manufacturer or exporter, as set forth in 
subsection (a), has been drafted to ensure that all information will 
be provided with the entry to establish compliance with the coun- 
try of origin criteria. As a practical matter, in most cases only the 
manufacturer or exporter would be able to supply this information. 
The text has been drafted so that in the case of articles wholly the 
growth, product, or manufacture of one beneficiary country, it will 
merely be necessary to insert the name of that country in the first 
part of the text and to complete the first two columns below. The 
“P” designation for such articles in the second column has been 
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adopted from the GSP Form A. All other articles for which duty- 
free treatment is claimed will require insertion of the name of the 
country of production or manufacture in the second part of the text 
and, in most cases, completion of all six columns. The “Y”’ designa- 
tion to be included in the second column in such cases is also 
adopted from the GSP Form A. It will be noted that the first four 
columns relate to the imported article. The third column is intend- 
ed both to ensure that the article is in fact a product of that coun- 
try within the meaning of section 10.195(a) and to describe process- 
ing operations, if any, performed on the article in any other benefi- 
ciary countries. The fourth column is intended to reflect all costs of 
such processing operations so that they may be counted toward the 
35 percent value-added requirement. The fifth and sixth columns 
have reference to the requirements set forth in section 10.196 con- 
cerning materials incorporated in the imported article whose costs 
may be counted toward the 35 percent value-added requirement. As 
concerns the fourth and sixth columns, it is assumed that it would 
be easier for the manufacturer or exporter to insert a monetary 
figure rather than the percentage required on the GSP Form A 
since he would not in all cases know the appraised value of the ar- 
ticle at the time of importation. It would then be the responsibility 
of Customs to total the costs from those two columns and to com- 
pare that total to the appraised value of the article in order to de- 
termine compliance with the 35 percent value-added requirement. 
The declaration has been designed to allow different articles to be 
included therein, whether or not they are wholly the growth, prod- 
uct, or manufacture of the country in question. However, in any 
case where a shipment covers articles which are products of differ- 
ent countries, a separate declaration will have to be prepared for 
each country of origin unless there are only two such countries and 
one can be named in the first part of the text and the other in the 
second part. 

The text of the endorsement by the importer or consignee is 
based on the text contained in section 10.24(a\(2), Customs Regula- 
tions (19 CFR 10.24(a)(2)), as well as on the declaration by the ex- 
porter set forth in box 12 of the GSP Form A. It is intended that a 
separate endorsement shall accompany each declaration. 

It should be noted that in subsections (a) and (b) reference is 
made to “formal” and “informal” entries rather than to shipments 
valued in excess of “250” dollars or valued at “250” dollars or less 
as contained in the corresponding GSP provisions. Although the 
net effect is the same, this approach appears preferable in order to 
avoid the need for amending the regulations at a later date in the 
event that the line of demarcation between formal and informal 
entries, as set forth in section 143.21, Customs Regulations (19 CFR 
143.21), is changed at a future date. Subsection (a)(3), which has no 
counterpart in the GSP provisions, has been inserted to ensure 
that all information pertaining to the 35 percent value-added re- 
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quirement is included since such information in the situation de- 
scribed therein could not be included in the declaration accompa- 
nying the goods when they are exported from the beneficiary coun- 
try (see the discussion of section 10.195(b) above). Subsections (a)(4) 
through (a)(7) are identical to sections 10.173 (a)(2) through (a)(5) of 
the GSP provisions. Finally, except as indicated above, the first 
sentence of subsection (b) is identical to section 10.173(b), Customs 
Regulations, relating to the GSP. The second sentence has been 
added to clarify that entries under the CBI may be subject to the 
provisions of section 143.22, Customs Regulations (19 CFR 143.22). 


COMMENTS 


Before adopting the interim regulations as a final rule, consider- 
ation will be given to any written comments timely submitted to 
the Commissioner of Customs. Comments submitted will be availa- 
ble for public inspection in accordance with section 103.11(b), Cus- 
toms Regulations (19 CFR 103.11(b)), on normal business days be- 
tween the hours of 9:00 a.m. to 4:30 p.m. at the Regulations Control 
Branch, U.S. Customs Service Headquarters, Room 2426, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE 
PROVISIONS 


Pursuant to the provisions of 5 U.S.C. 553(a) public notice is inap- 
plicable to this regulation because it is within the foreign affairs 
function of the United States. Not having regulations implement- 
ing the duty-free aspects of the CBI in effect on the effective date 
of the Presidential Proclamation extending benefits of the Act to 
beneficiary Caribbean and Central American countries would pro- 
voke undesirahle international consequences. For the above reason 
it is also believed that pursuant to 5 U.S.C. 553(b)(B), notice and 
public procedure are impracticable, unnecessary, and contrary to 
the public interest. 

Further, for the reason set forth above, and because the regula- 
tions implement procedures granting duty-free treatment for cer- 
tain articles, thus conferring substantial benefits upon the benefici- 
ary countries and public in general, it is believed good cause exists 
under the provisions of 5 U.S.C. 553 (d)(1) and (d)(3) for dispensing 
with the normal 30 day delayed effective date requirement. 


EXECUTIVE ORDER 12291 


This interim regulation is not a “major rule” as defined by sec- 
tion 1(b) of Executive Order 12291. Accordingly, a regulatory 
impact analysis is not required under E.O. 12291. 
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REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C 6038, 604) 
are not applicable to this document because the regulation will not 
have a significant economic impact on a substantial number of 
small entities. Any economic impact flows directly from the Carib- 
bean Basin Economic Recovery Act and not from the implementing 
regulations. The regulations are not expected to: Have significant 
secondary or incidental effects on a substantial number of small 
entities; impose, or otherwise cause, a significant increase in the re- 
porting, recordkeeping, or other compliance burdens on a substan- 
tial number of small entities; or generate significant interest or at- 
tention from entities through comments. 

Accordingly, it is hereby certified under the provisions of section 
3, Regulatory Flexibility Act, that the interim regulations will not 
have a significant economic impact on a substantial number of 
small entities. 


PAPERWORK REDUCTION ACT 


The interim regulation is subject to the Paperwork Reduction 
Act of 1980, Pub. L. 96-511. Accordingly, applicable sections of the 
interim regulation have been cleared by the Office of Management 
and Budget and assigned control number 1515-0112. 


DRAFTING INFORMATION 


The principal author of this document was John Elkins, Regula- 
tions Control Branch, Office of Regulations and Rulings, U.S. Cus- 
toms Service. However, personnel from other Customs offices and 
the Office of the United States Trade Representative participated 
in its development. 


List oF SUBJECTS 


19 CFR Part 10 
Caribbean Basin Initiative, Customs duties and inspection, Im- 
ports. 


AMENDMENTS TO THE REGULATIONS 


Part 10, Customs Regulations (19 CFR Part 10), is amended as set 
forth below. 
WILLIAM VON RAAB, 
Commissioner of Customs. 


Approved: December 23, 1983. 
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J. M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, January 5, 1984 (49 FR 852)] 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 


Part 10, Customs Regulations, is amended by adding new sections 
10.191 through 10.198 to read as follows: 


CARIBBEAN BASIN INITIATIVE 


§ 10.191 General. 

(a) Statutory authority. Subtitle A, Title II, Public Law 98-67, en- 
titled the Caribbean Basin Economic Recovery Act (19 U.S.C. 2791- 
2706) and referred to as the Caribbean Basin Initiative (CBI), au- 
thorizes the President to proclaim duty-free treatment for all eligi- 
ble articles from any beneficiary country. 

(b) Definitions. 

(1) Beneficiary country. For purposes of section 10.191 through 
section 10.198 and except as otherwise provided in section 10.195(b), 
the term “beneficiary country” means any country or territory or 
successor political entity with respect to which there is in effect a 
proclamation by the President designating such country, territory 
or successor political entity as a beneficiary country in accordance 
with section 212(a)(1)(A) of the Caribbean Basin Economic Recovery 
Act (19 U.S.C. 2702(a)(1)(A). 

(2) Eligible articles. For purposes of section 10.191(a), the term 
“eligible articles’ means any merchandise which is imported di- 
rectly from a beneficiary country as provided in section 10.193 and 
which meets the country of origin criteria set forth in section 
10.195. However, the following merchandise shall not be considered 
eligible articles entitled to duty-free treatment under the CBI: 

(i) Textile and apparel articles which are subject to textile agree- 
ments. 

(ii) Footwear, handbags, luggage, flat goods, work gloves, and 
leather wearing apparel not designated on August 5, 1983, as eligi- 
ble articles for the purpose of the Generalized System of Prefer- 
ences under Title V, Trade Act of 1974, as amended (19 U.S.C. 
2461-2465). 

(iii) Tuna, prepared or preserved in any manner, in airtight con- 
tainers. 

(iv) Petroleum, or any product derived from petroleum, provided 
for in Part 10, Schedule 4, Tariff Schedules of the United States 
(TSUS). 

(v) Watches and watch parts (including cases, bracelets and 
straps), of whatever type including, but not limited to, mechanical, 
quartz digital or quartz analog, if such watches or watch parts con- 
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tain any material which is the product of any country with respect 
to which TSUS column 2 rates of duty apply. 

(vi) Sugars, sirups, and molasses, provided for in item 155.20 or 
item 155.30, TSUS, to the extent that importation and duty-free 
treatment of such articles are limited by Headnote 4, Schedule A, 
Part 10, Schedule 1, TSUS. 

(vii) Articles subject to the provisions of Subpart A, Part 2, Ap- 
pendix, TSUS, to the extent that such provisions have not been 
modified or terminated by the President pursuant to section 
213(e\(5) of the Caribbean Basin Economic Recovery Act (19 U.S.C. 
2703(e)(5)). 

(viii) Merchandise for which duty-free treatment under the CBI 
is suspended or withdrawn by the President pursuant to sections 
213(c\(2), (e)(1), or (f)(3) of the Caribbean Basin Economic Recovery 
Act (19 U.S.C. 2703(c)(2), (e)(1), or (f)(8)). 

(3) Wholly the growth, product, or manufacture of a beneficiary 
country. For purposes of section 10.191 through section 10.198, the 
expression “wholly the growth, product, or manufacture of a bene- 
ficiary country” refers both to any article which has been entirely 
grown, produced, or manufactured in a beneficiary country or two 
or more beneficiary countries and to all materials incorporated in 
an article which have been entirely grown, produced, or manufac- 
tured in any beneficiary country or two or more beneficiary coun- 
tries, as distinguished from articles or materials imported into a 


beneficiary country from a non-beneficiary country whether or 
not such articles or materials were substantially transformed into 
new or different articles of commerce after their importation into 
the beneficiary country. 

(4) Entered. For purposes of section 10.191 through section 10.198, 
the term “entered” means entered, or withdrawn from warehouse 
for consumption, in the customs territory of the United States. 


§ 10.192 Claim for exemption from duty under the CBI. 


A claim for an exemption from duty on the ground that the CBI 
applies shall be allowed by the appropriate district director only if 
he is satisfied that the requirements set forth in this section and 
section 10.193 through section 10.198 have been met. Duty-free 
treatment may be claimed at the time of filing the entry summary 
by placing the symbol “C” as a prefix to the TSUS item number for 
each article for which such treatment is claimed. If duty-free treat- 
ment is claimed subsequent to the time of filing the entry sum- 
mary but before liquidation becomes final, the filing of the declara- 
tion and endorsement as required in section 10.198 shall constitute 
the written claim. 


§ 10.193 Imported directly. 


To qualify for treatment under the CBI, an article shall be im- 
ported directly from a beneficiary country into the customs terri- 
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tory of the United States. For purposes of section 10.191 through 
section 10.198 the words “imported directly’ mean: 

(a) Direct shipment from any beneficiary country to the United 
States without passing through the territory of any other country; 
or 

(b) Except as provided in paragraph (c) of this section, if shipped 
from any beneficiary country to the United States through the ter- 
ritory of any non-beneficiary country, the article shall not have en- 
tered into the commerce of any non-beneficiary country while en 
route to the United States, and the invoices, bills of lading, and 
other documents connected with the shipment shall show the 
United States as the final destination; or 

(c) If shipped from any beneficiary country to the United States 
through the territory of any non-beneficiary country, provided that 
the article: 

(1) Is wholly the growth, product, or manufacture of a beneficiary 
country; 

(2) Remains under the control of the customs authorities of the 
intermediate country; 

(3) Does not enter into the commerce of the intermediate country 
except for sale other than at retail, and the district director is sat- 
isfied that the importation results from the original commercial 
transaction between the importer and the producer or the latter’s 
sales agent; 

(4) Has not been subjected to operations other than loading and 
unloading, and other activities necessary to preserve the article in 
good condition; and 

(5) Complies with the origin requirements for goods exported to 
the United States under the CBI, as stated in the declaration of the 
manufacturer or exporter and in the endorsement of the importer 
or consignee required under section 10.198. 


In addition, the importer shall provide, upon request, evidence suf- 
ficient to satisfy the appropriate Customs official that the shipment 
complies with the requirements of this paragraph. 


§ 10.194 Evidence of direct shipment. 


(a) Documents constituting evidence of direct shipment. The dis- 
trict director may require that appropriate shipping papers, in- 
voices, or other documents be submitted within 60 days of the date 
of entry as evidence that the articles were “imported directly’, as 
that term is defined in section 10.193. Any evidence of direct ship- 
ment required shall be subject to such verification as deemed nec- 
essary by the district director. 

(b) Waiver of evidence of direct shipment. The district director 
may waive the submission of evidence of direct shipment when oth- 
erwise satisfied, into consideration the kind and value of the mer- 
chandise, that the merchandise clearly qualified for treatment 
under the CBI. 
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§ 10.195 Country of origin criteria. 


(a) Articles produced in a beneficiary country. Any article which 
is either (1) wholly the growth, product, or manufacture of a benefi- 
ciary country or (2) a new or different article of commerce which 
has been grown, produced, or manufactured in a beneficiary coun- 
try, may qualify for duty-free entry under the CBI. However, no ar- 
ticle or material shall be considered to have been grown, produced, 
or manufactured in a beneficiary country by virtue of having 
merely undergone (i) simple combining or packaging operations, or 
(ii) mere dilution with water or mere dilution with another sub- 
stance that does not materially alter the characteristics of the arti- 
cle. Moreover, duty-free entry under the CBI may be accorded to an 
article only if the sum of (i) the cost or value of the materials pro- 
duced in a beneficiary country or countries, plus (ii) the direct costs 
of processing operations performed in a beneficiary country or 
countries, is not less than 35 percent of the appraised value of the 
article at the time it is entered. 

(b) Commonwealth of Puerto Rico and United States Virgin Is- 
lands. For purposes of determining the percentage referred to in 
paragraph (a) of this section, the term “beneficiary country” in- 
cludes the Commonwealth of Puerto Rico and the United States 
Virgin Islands. However, any cost or value of materials or direct 
costs of processing operations attributable to the Virgin Islands 
must be included in the article prior to its final exportation from a 
beneficiary country to the United States. 

(c) Materials produced in the United States. For purposes of de- 
termining the percentage referred to in paragraph (a) of this sec- 
tion, an amount not to exceed 15 percent of the appraised value of 
the article at the time it is entered may be attributed to the cost or 
value of materials produced in the customs territory of the United 
States (other than the Commonwealth of Puerto Rico). 

(d) Articles wholly grown, produced, or manufactured in a benefi- 
ciary country. Any article which is wholly the growth, product, or 
manufacture of a beneficiary country, including articles produced 
or manufactured in a beneficiary country exclusively from materi- 
als which are wholly the growth, product, or manufacture of a ben- 
eficiary country or countries, shall normally be presumed to meet 
the requirements set forth in paragraph (a) of this section. 


§ 10.196 Cost or value of materials produced in a beneficiary 
country or countries. 

(a) ‘Materials produced in a beneficiary country or countries” de- 
fined. For purposes of section 10.195, the words ‘materials pro- 
duced in a beneficiary country or countries” refer to those materi- 
als incorporated in an article which are either: 

(a) Wholly the growth, product, or manufacture of a beneficiary 
country or two or more beneficiary countries; or 
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(2) Subject to the limitations set forth in section 10.195(a), sub- 
stantially transformed in any beneficiary country or two or more 
beneficiary countries into a new or different article of commerce 
which is then used in any beneficiary country in the production or 
manufacture of a new or different article which is imported direct- 
ly into the United States. 

Example 1. A raw, perishable skin of an animal grown in one 
beneficiary country is sent to another beneficiary country where it 
is tanned to create nonperishable “crust leather”; the tanned prod- 
uct is then imported directly into the United States. Since the ma- 
terial of which the imported article is composed is wholly the 
growth, product, or manufacture of one or more beneficiary coun- 
tries, the entire cost or value of that material may be counted 
toward the 35 percent value requirement set forth in section 
10.195. 

Example 2. A raw, perishable skin of an animal grown in a non- 
beneficiary country is sent to a beneficiary country where it is 
tanned to create nonperishable “crust leather”; the tanned skin is 
then imported directly into the United States. Although the tanned 
skin represents a new or different article of commerce produced in 
a beneficiary country within the meaning of section 10.195(a), the 
cost or value of the tanned skin may not be counted toward the 35 
percent value requirement since (1) the tanned material of which 
the imported article is composed is not wholly the growth, product, 
or manufacture of a beneficiary country and (2) the tanning oper- 
ation creates the imported article itself rather than an intermedi- 
ate article which is then used in the beneficiary country in the pro- 
duction or manufacture of an article imported into the United 
States. 

Example 3. A raw, perishable skin of an animal grown in a non- 
beneficiary country is sent to a beneficiary country where it is 
tanned to create nonperishable “crust leather”; the tanned skin is 
then cut, sewn and assembled with a metal buckle imported from a 
non-beneficiary country to create a finished belt which is imported 
directly into the United States. Since the operations performed in 
the beneficiary country involve both the substantial transformation 
of the raw skin into a new or different article and the use of that 
intermediate article in the production or manufacture of a new or 
different article imported into the United States, the cost or value 
of the tanned material used to make the imported article may be 
counted toward the 35 percent value requirement. However, the 
cost or value of the metal buckle imported into the beneficiary 
country may not be counted toward the 35 percent value require- 
ment since the buckle was not substantially transformed in the 
beneficiary country into a new or different article prior to its incor- 
poration in the finished belt. 

Example 4. A raw, perishable skin of an animal grown in the 
United States Virgin Islands is sent to a beneficiary country where 
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it is tanned to create nonperishable “crust leather” which is then 
imported directly into the United States. The tanned skin repre- 
sents a new or different article of commerce produced in a benefici- 
ary country within the meaning of section 10.195(a), and under sec- 
tion 10.195(b) the raw skin from which the tanned product was 
made is considered to have been grown in a beneficiary country for 
the purpose of applying the 35 percent value requirement. There- 
fore, the tanned material of which the imported article is composed 
is considered to be wholly the growth, product, or manufacture of 
one or more beneficiary countries with the result that the entire 
cost or value of that material may be counted toward the 35 per- 
cent value requirement. 

(b) Questionable origin. When the origin of a material either is 
not ascertainable or is not satisfactorily demonstrated to the appro- 
priate district director, the material shall not be considered to have 
been grown, produced, or manufactured in a beneficiary country. 

(c) Determination of cost or value of materials produced in a bene- 
ficiary country. 

(1) The cost or value of materials produced in a beneficiary coun- 
try or countries includes: 

(i) The manufacturer’s actual cost for the materials; 

(ii) When not included in the manufacturer’s actual cost for the 
materials, the freight, insurance, packing, and all other costs in- 
curred in transporting the materials to the manufacturer’s plant; 

(iii) The actual cost of waste or spoilage (material list), less the 
value of recoverable scrap; and 

(iv) Taxes and/or duties imposed on the materials by any benefi- 
ciary country, provided they are not remitted upon exportation. 

(2) Where a material is provided to the manufacturer without 
charge, or at less than fair market value, its cost or value shall be 
determined by computing the sum of: 

(i) All expenses incurred in the growth, production, or manufac- 
ture of the material, including general expenses; 

(ii) An amount for profit; and 

(iii) Freight, insurance, packing, and all other costs incurred in 
transporting the material to the manufacturer’s plant. 


If the pertinent information needed to compute the cost or value of 
a material is not available, the appraising officer may ascertain or 
estimate the value thereof using all reasonable ways and means at 
his disposal. 


§ 10.197 Direct costs of processing operations performed in a 
beneficiary country or countries. 


(a) Items included in the direct costs of processing operations. As 
used in section 10.195 and section 10.198, the words “direct costs of 
processing operations” mean those costs either directly incurred in, 
or which can be reasonably allocated to, the growth, production, 
manufacture, or assembly of the specific merchandise under consid- 
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eration. Such costs include, but are not limited to, the following to 
the extent that they are includable in the appraised value of the 
imported merchandise: 

(1) All actual labor costs involved in the growth, production, 
manufacture, or assembly of the specific merchandise, including 
fringe benefits, on-the-job training, and the cost of engineering, su- 
pervisory, quality control, and similar personnel; 

(2) Dies, molds, tooling, and depreciation on machinery and 
equipment which are allocable to the specific merchandise; 

(3) Research, development, design, engineering, and blueprint 
costs insofar as they are allocable to the specific merchandise and; 

(4) Costs of inspecting and testing the specific merchandise. 

(b) Items not included in the direct costs of processing operations. 
Those items which are not included within the meaning of the 
words “direct costs of processing operations” are those which are 
not directly attributable to the merchandise under consideration or 
are not “costs” of manufacturing the product. These include, but 
are not limited to: 

(1) Profit; and 

(2) General expenses of doing business which are either not allo- 
cable to the specific merchandise or are not related to the growth, 
production, manufacture, or assembly of the merchandise, such as 
administrative salaries, casualty and liability insurance, advertis- 
ing, and salemen’s salaries, commissions, or expenses. 


§ 10.198 Evidence of country of origin. 


(a) Shipments covered by a formal entry—(1) Declaration of manu- 
facturer or exporter. Except as provided in paragraph (a)(7) of this 
section, the importer or consignee of a shipment of merchandise 
covered by a formal entry for which treatment under the CBI is 
claimed shall file with the district director with the entry sum- 
mary a declaration of the manufacturer or exporter in substantial- 
ly the following form: 


DECLARATION OF MANUFACTURER OR EXPORTER 


(name), hereby declare (1) that the arti- 
cles described below and identified by the letter P are wholly the 
growth, product, or manufacture of (country), 
and/or (2) that the articles described below and identified by the 
letter oY (a) were produced oor manufactured ' in 

(country) by means of processing operations 
performed in that country as set forth below and were also subject- 
ed to processing operations in the other beneficiary country or 
countries (including the Commonwealth of Puerto Rico and the 
United States Virgin Islands) as set forth below and (b) incorporate 
materials produced in the country named above or in any other 
beneficiary country or countries (including the Commonwealth of 
Puerto Rico and the United States Virgin Islands) or in the United 
States (other than the Commonwealth of Puerto Rico) as set forth 
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(2) Endorsement by importer o or consignee. Except as provided in 
paragraph (a)(7) of this section, the importer or consignee of a ship- 
ment shall attach to the declaration described above an endorse- 
ment in substantially the following form: 


ENDORSEMENT BY IMPORTER OR CONSIGNEE 


I declare that to the best of my knowledge and belief the at- 
tached declaration, and any other information submitted herewith, 
or otherwise supplied or referenced to, is correct in every respect 
and there has been compliance with all requirements specified for 
those goods for duty-free treatment under the Caribbean Basin Ini- 
tiative. 


(3) Value added in Puerto Rico. In a case involving materials in- 
corporated in, or processing operations performed on, an article in 
the Commonweath of Puerto Rico after final exportation of the ar- 
ticle from a beneficiary country, a separate declaration and en- 
dorsement prepared by the appropriate parties shall be filed with 
the entry summary setting forth all details concerning the nature 
of, and cost or value of, such materials and processing operations. 

(4) Duplicate declaration or endorsement. In the event of the loss, 
theft, or destruction of a declaration or endorsement, the district 
director shall accept in connection with the entry summary a du- 
plicate declaration or endorsement prepared and signed by the ap- 
propriate party and marked with the word “duplicate” at the top 
thereof. The duplicate shall bear the date of issue of the original 
declaration or endorsement and will be effective from that date. 

(5) Release under bond. If the required declaration or endorse- 
ment properly completed, or a duplicate thereof as described in 
subparagraph (4) of this paragraph, is not filed with the entry sum- 
mary, the entry summary shall be accepted, subject to compliance 
with the requirements set forth in section 10.192 through section 
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10.197, only if the importer or consignee gives a bond on Customs 
Form 7551, 7553, or 7595 for the production of the declaration or 
endorsement. The bond shall be in the amount required under sec- 
tion 113.14 of this chapter. Within 60 days after filing the entry 
summary, or such additional period as the district director may 
allow for good cause shown, the importer or consignee shall deliver 
to the district director the declaration or endorsement. If the decla- 
ration or endorsement is not delivered to the district director 
within 60 days of the date of filing the entry summary or such ad- 
ditional period as the district director, for good cause, may allow, 
the district director shall treat the entry as dutiable and may 
cancel the bond or the charge against the bond, as appropriate, in 
accordance with section 172.22(c) of this chapter. 

(6) Verification of evidence. Evidence of the country of origin re- 
quired under this paragraph shall be subject to such verification as 
the district director deems necessary. 

(7) Waiver of declaration and endorsement. The district director 
may waive production of the declaration and endorsement when he 
is otherwise satisfied that the merchandise qualifies for duty-free 
entry under the CBI. 

(b) Shipments covered by an informal entry. Although the filing of 
a declaration and endorsement is not required for shipments cov- 
ered by an informal entry, the district director may require such 
other evidence of the country of origin as deemed necessary. How- 
ever, the filing of a declaration and endorsement may be required 
in a case involving consolidation of individual shipments under sec- 
tion 143.22 of this chapter. (R.S. 251, as amended, secs. 623, 624, 46 
Stat. 759, 211 et seg., 97 Stat. 384 et seg. (19 U.S.C. 66, 1623, 1624, 
2701 et seg.) OMB Control Number 1515-0112) 
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Davis, Circuit Judge. 

We revisit here the multi-faceted litigation brought in 1967, in 
the Court of Claims, by the Menominee Tribe of Indians (and some 
of its members and representatives), as a result of their dissatisfac- 
tion with the Menominee Termination Act of 1954, Pub. L. No. 399, 
ch. 303, 68 Stat. 250, as amended, 25 U.S.C. §§ 891-902 (1970). A 
sketch of the background of the suit is given in the unanimous in 
banc opinion of the Court of Claims in Menominee Tribe of Indians 
v. United States, 607 F.2d 1335, 1837-39 (Ct. Cl. 1979), cert. denied, 
445 U.S. 950 (1980), which passed upon “the general issue of wheth- 
er the United States is liable to appellees for breach of trust on ac- 
count of the enactment and putting into effect of the Termination 
Act’”’, 607 F.2d at 1338.1 Before us now is one aspect of the overall 
suit—the so-called “Deed Restrictions” claim, involving appellees’ 
challenge to the restrictions on the future use and disposition of 
the Menominee lands which were established by the termination 
plan adopted and put into effect under the Termination Act. 

Prior to the decision of the Court of Claims in Menominee Basic 
in October 1979, the trial judge of that court had rendered (in 
March 1979) a recommended decision and findings on this “deed re- 


1 This decision is familiarly known as Menoninee Basic because it dealt with the plaintiffs’ basic claim, and 
was so denominated by the Court of Claims. See 607 F.2d at 1335. We shall refer to that opinion and decision by 
that shortened description. 
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strictions” aspect of the general case. He ruled that appellees were 
entitled to receive $29,3000,000, either for breach of trust or for a 
Fifth Amendment taking. After Menominee Basic, appellees moved 
the Court of Claims to remand this part of the case to the trial 
judge for reconsideration of his opinion, findings, and conclusion in 
light of Menominee Basic. The court did so in June 1980. Without 
calling for further briefing or argument by the parties, the trial 
judge filed (on January 2, 1981) the opinion, findings, and conclu- 
sion which are now before us. He again ruled for appellees, in the 
same amount and on the same alternative bases.2 We reverse and 
order dismissal of these claims. 


I 
The Deed Restrictions 


The claims presented here by the Tribe concern two land restric- 
tions included in the Menominees’ termination plan (which is re- 
produced at 26 Fed. Reg. 3727). That plan provided that the deed 
conveying the reservation land under the Termination Act would 
contain the following: 


THE Parties HERETO MUTUALLY CONVENANT and agree for 
the benefit of the State of Wisconsin as follows: 

1. That the lands conveyed hereby shall be operated on a 
sustained yield basis until released therefrom under the laws 
of Wisconsin or by act of Congress. 

2. That for a period of 30. years commencing with the date of 
this deed the ownership of lands conveyed hereby shall not be 
transferred, nor shall such lands be encumbered without the 
prior consent of the State Conservation Commission of Wiscon- 
sin and approval of the Governor of Wisconsin unless released 
from sustained-yield basis under the laws of Wisconsin. 


Plaintiffs contend, and the trial judge held, that these two re- 
strictions—which we shall call the “sustained yield provision” and 
the “30-year restriction” —amounted either to a breach of fiduciary 
duty by the United States or to a Fifth Amendment taking without 
just compensation. 


II 


Menominee Basic 


Menominee Basic is the matrix of much of our current decision; 
the court there said expressly that all the specific claims under 
this overall suit—including the two claims particularly involved 
here—‘“will of course, have to be decided within the limits of our 


2 While the Court of Claims still existed, the Government filed a petition for review by the Article III bench of 
that court, which did not decide it. Pursuant to an October 4, 1982 order of this court, the Claims Court entered 
judgment on October 8, 1982, corresponding to the decision recommended in this case by the trial judge. The 
case was transferred on October 1, 1982, to this court under section 403 of the Federal Courts Improvement Act 
of 1982, 96 Stat. 57-8 (April 2, 1982). 
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[i.e., the Court of Claims’) jurisdiction” as discussed in that opinion. 
607 F.2d at 1345. It is necessary, therefore, to recall the rulings 
Menominee Basic made. First, the court broadly declared that the 
Court of Claims could not entertain any non-constitutional claims 
(including a claim for breach of fiduciary trust) that Congress itself 
violated any duty toward the Tribe by passing and enacting the 
Termination Act.* 607 F.2d at 1344-45. Second, the court held like- 
wise—i.e., that no vindicable claim existed—with respect to any 
non-constitutional claim that the Interior Department violated its 
fiduciary duty through its participation in the enactment and im- 
plementation of the Termination Act, unless it were shown that 
the Department breached a provision of that Act or of some other 
statute.* 607 F.2d at 1345-46. Third, the decision squarely held that 
further proceedings on the specific claims, such as those now before 
us, could be litigated only “insofar as they do not rest on Congress’ 
(or the Interior Department’s) alleged breach of fiduciary duty 
through the passage and enactment of the Termination Act’’. 607 
F.2d at 1347. 

Menominee Basic did not treat constitutional claims, and specifi- 
cally left open all “claims said to arise under the Constitution”. 607 
F.2d at 1347. 


Ill 
Breach of Fiduciary Duty 


In his discussion of breach of fiduciary duty, the trial judge 
wholly disregarded the instructions and holdings of Menominee 
Basic. Directly contrary to the explicit teachings of that decision 
(see especially fn. 3, supra,®), he extensively considered, and based 
his ruling on, the Congressional motives in passing and enacting 
the Termination Act, the alleged inadequate preparation of the 
Tribe for that termination, the alleged inadequacy of the measures 
to aid the Tribe to be ready for the termination, and the alleged 
pressures and decisions in the Tribe to accept termination. Meno- 
minee Basic pointed out that those were all beyond the court’s ju- 
risdiction and should not be taken into account. When these ex- 


3 The opinion said: 

The jurisdictional barrier against our appraisal of Congress’s action in enacting the Termination Act covers 
(a) any evaluation of Congressional motives or the interests Congress was pursuing: (b) any alleged failure of 
Congress to prepare the Menominees for termination, to make a full and fair disclosure to them of all pertinent 
facts, to allow further time before termination was effected, to give greater assistance to the Indians in the ter- 
mination process, to reconsider the policy of termination, to adopt modified legislation, or to determine before 
final amendment of the Act whether the Tribe and its members were ready to assume management and control 
of their property and affairs; and (c) any alleged duress or pressure by Congress or its members on the Menom- 
inees to obtain their consent to termination. 

+In that connection the court declared that Interior was required by the Termination Act to provide reason- 
able assistance in the formulation of the termination plan only to the extent requested by officials of the Tribe. 
The court also held that the Secretary of Interior could not disapprove the termination plan “if he thought the 
Menominees unprepared for termination, or that he could delay termination on that ground”. 607 F.2d at 1346, 
n.24. 

5 With respect to the Interior Department, Menominee Basic also ruled beyond the Court of Claims’ jurisdic- 
tion any liability “because the Interior Department did not itself undertake to try to stop Congress or to advise 
or persuade it differently or to do more than Congress required of it in order to prepare the Menominees for the 
termination Congress had ordered”. 607 F.2d at 1345. 
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traneous considerations are subtracted from the case (as they must 
be), and when the terms and objectives of the Termination Act are 
accepted at face value (as they must be), it is apparent that the two 
deed restrictions, far from being a vindicable breach of trust, fully 
accorded with the Act and gave rise to no justiciable claim for 
breach of trust. 


A. Sustained Yield 


The amended Termination Act expressly provided: “The [termi- 
nation] plan shall contain provision for protection of the forest on a 
sustained yield basis and for the protection of the water, soil, fish 
and wildlife. * * * The sustained yield management requirement 
contained in [the Termination Act] * * * shall not be construed by 
any court to impose a financial liability on the United States”. 25 
U.S.C. § 896 (1964 ed.). Under Menominee Basic this sustained yield 
provision, which Congress specifically enacted in the Termination 
Act, could not be challenged in the Court of Claims as a breach of 
fiduciary duty. The sustained yield provision demanded by the Ter- 
mination Act was in fact included in the deed to the Menominees 
of the Reservation land, dated April 26, 1961, a deed issued pursu- 
ant to that Act. The Interior Department, together with the Tribe, 
simply implemented the explicit requirement of the Termination 
Act. For that, no liability for breach of fiduciary duty can possibly 
result—as Menominee Basic held. 

Some argument is made that Interior improperly modified the 
statutory requirement by providing that the sustained yield man- 
date could be released either by the laws of Wisconsin or by Con- 
gressional act. Because appellees’ claim is that the imposition of 
the sustained yield requirement reduced the value of the Menom- 
inee land, it is hard to see how they could be injured by inclusion 
of mechanisms for earlier release of that allegedly detrimental re- 
quirement.® In any event, those “release” provisions do not violate 
the purpose or terms of the Termination Act—do not take this case 
outside of the rulings of Menominee Basic. The statute specifically 
called upon Interior to see that the termination plan ‘conforms to 
applicable Federal and State law”. 25 U.S.C. § 896, supra. That re- 
quirement supports the reference, in the termination plan as well 
as in the deed, to both federal and Wisconsin law on release of the 
sustained yield requirement. 


B. 30-Year Restriction 


Though not mandated by the Termination Act, the joint accept- 
ance (in the plan and deed) of the 30-year restraint on alienation is 
likewise fully consonant with the Act, and therefore not chargeable 


® Nothing in the sustained yield provision of the deed compelled the Menominees to end the sustained yield 
program if Wisconsin or the Federal Government released them from the requirement. The choice remained 
with the Indians to continue the program if they wished to do so. 
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as a breach of trust.7 The 30-year restraint was an effort to enforce 
the statutory mandate of sustained yield management. The termi- 
nation plan so characterized it. Moreover, this restriction formed 
part of an arrangement under which the Tribe received a state tax 
advantage for maintaining the forest (or higher beneficial uses) for 
a long period. This could obviously be deemed important for the 
economic success of the post-termination Tribe, which was to be ob- 
tained (in part) by the sustained yield mandate.® 


IV 


Fifth Amendment Taking 


The court below indisputedly had jurisdiction to pass upon appel- 
lees’ claims that the deed restrictions amounted to a Fifth Amend- 
ment taking without just compensation. (Menominee Basic did not 
consider that aspect of the overall case or of this segment. See 607 
F.2d at 1339-40.) We believe, however, that the trial judge erred in 
his alternative ruling that imposition of these provisions did consti- 
tute such takings. We hold, instead, that they were permissible reg- 
ulations and that there is no proper claim for just compensation.!° 


A. Sustained Yield 


Unlike some other Indian termination legislation, the Menom- 
inee Termination Act did not provide for, or contemplate, the gen- 
eral sale or transfer of the Menominee land to third parties; nor 
was the United States to assume ownership of the land. Cf. Kla- 
math and Modoc Tribes v. United States, 436 F.2d 1008 (Ct. Cl.), 
cert. denied, 404 U.S. 950 (1971). The Menominee Tribe was expect- 
ed to continue its own ownership. In that situation the sustained 
yield provision was simply the continuation of a regulatory require- 
ment which had long existed for the Menominee forest and which 
Congress considered important for the future economic health of 
the Tribe. This regulation was imposed under the Congress’ plena- 
ry authority to regulate Indian-owned forests. The Tribe never had 


7 Menominee Basic held that the United States could not be liable for any action of the Interior Department, 
in the implementation of the Termination Act, unless that action “violated the Constitution or some outstand- 
ing directive of Congress”. 607 F.2d at 1345. 

8 The plan said: 

To better insure the welfare of the Menominee people * * * deed covenants were agreed upgn which will en- 
force the maintenance of the sustained yield principles in the care and preservation of the forest. It is believed 
that within thirty years sustained yield will have served the ultimate benefit of the Menominee people as a 
tribe, at the end of which time the owners can reassess their condition. 

® Appellees argue that Wisconsin could exert extensive powers over the Menominee land as a result of the 
state’s power to vary taxation of the land unless the Tribe agreed to the state’s position on management of the 
forest and restrictions on alienation. Even if we assume the correctness of these assertions, they would not 
amount to a justiciable claim for breach of fiduciary duty by the Federal Government. First, insofar as Wiscon- 
sin was permitted to exert such power by virtue of the termination of federal control, that followed from the 
choice of Congress to enact the Termination Act—a matter Menominee Basic held outside of the jurisdiction of 
the Court of Claims. Second, potential misuse or improper use by Wisconsin of its authority after termination 
cannot be charged to the Federal Government. The deed restrictions themselves—the only matters with which 
this suit is concerned—do not contemplate any such state power. The reference in the deed to the two deed 
restrictions being “for the benefit of the State of Wisconsin”, supra, merely gave that State the power to enforce 
the restrictions if they were violated. 

10 We by-pass, without reaching, appellant’s argument that the Menominees fully consented and agreed to 
these restrictions and are therefore barred from urging them as a taking. 
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unfettered ownership of the land; nor was that kind of ownership 
given to them in the Termination Act; accordingly, no property 
right was taken from the Indians when Congress required contin- 
ued management on the sustained yield basis. 

In Menominee Tribe v. United States, 117 Ct. Cl. 442, 499, 509 
(1950), the Court of Claims held that the Act of March 28, 1908, 35 
Stat. 51, required the Government to manage the Tribe’s forest on 
what was, in effect, a sustained yield system. That requirement of 
the 1908 Act continued until termination in April 1961. Imposition 
of that requirement, one often used for Indian forests, was obvious- 
ly within the Congressional authority over Indians. See United 
States v. Mitchell, U.S. Sup. Ct., No. 81-1748, decided June 27, 
1983. In the course of assessing the original Termination Act, Con- 
gress amended it to include the same sustained yield directive after 
termination, for the very purpose of continuing the benefits of that 
policy to the Indians.!! Because of its power over disposition of 
Indian property, Congress had the right so to condition its transfer 
of the land to the Tribe. Tiger v. Western Investment Co., 221 U.S. 
286, 315-16 (1911). This refusal to grant unencumbered fee simple 
title to the Tribe was not the deprivation of any existing property 
right entailing Fifth Amendment compensation.!? 

The addition to the plan and the deed of provision for release of 
the sustained yield requirement by federal or Wisconsin law does 
not push the sustained yield directive into the compensatory cate- 
gory. As we have observed, supra, fn.6 and text at fn.6, those “re- 
lease” provisions had no compulsory or injurious effect on the Me- 
nominees’ use of the land; they did not take anything away from 
the Indians which the Tribe previously possessed. For the same 
reasons, those additions did not convey any of plaintiffs’ property 
to Wisconsin simply because Wisconsin law could release the Meno- 
minees, if the Indians wished to accept that release, from the sus- 
tained yield mandate. Neither the Termination Act nor the termi- 
nation plan gave broader authority to the state. '* 


11 Tt appears from the legislative history that the Menominee council approved and its counsel supported the 
amendment. 

12 Appellees mistakenly assume that C-ngress first granted full, unencumbered title to them and then im- 
posed the sustained yield requirement. The true fact is that Congress restricted the transfer when it first made 
the transfer in the Termination Act. 

That Congress did not, and did not intend to, grant unencumbered fee title to the Indians is shown, among 
other things, by the specific provision in the Termination Act (25 U.S.C. § 896 (1964 ed.)) that the sustained yield 
management requirement “shall not be construed by any court to ‘impose a financial liability on the United 
States”. Congress recognized by that proviso that it was not granting the Menominees the plenary title that 
would be a necessary prerequisite for a taking. The trial judge thought that this :proviso was limited to claims of 
forest mismanagement following termination but nothing in the broad text or the legislative history indicates 
that the proviso’s sole objective was directed at the post-termination period when the Federal Government 
would no longer have control over the forest. 

3 Appellees are wholly wrong in saying that the United States gave Menominee property to Wisconsin. We 
have already touched, in our discussion of the claim for breach of trust (see fn.9 supra), on the Tribe’s complaint 
that termination enabled Wisconsin, through its power of taxation, to have great power over the Menominee 
land. Here, too, those assertions, if true, would not found a claim against the United States—this time for a 
constitutional taking. The United States would not take the Indian’s property by terminating federal control of 
and supervision over the land, and forcing the Menominees to live on the same basis as other United States 
citizens. Wisconsin might be liable for improper action it took, but not the Federal Government. 
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B. 30-Year Restriction 


The same principles demonstrate that the 30-year restriction 
falls short of being a Fifth Amendment taking. The United States 
could lawfully condition the transfer of the land to the Tribe on 
the latter’s agreement not to alienate the land for a period of 
thirty years.’* Restrictions on alienation are common with respect 
to Indian lands. See, e.g., United States v. Mitchell, 445 U.S. 535, 
540-41 (1980); Tiger v. Western Investment Co., 221 U.S. 186, 315-16 
(1911). But even if we assume, contrary to our belief, that this re- 
straint was invalid, that conclusion would not equate to the finding 
of a constitutional taking. The core principle is that there can be 
no such taking where, as here, no pre-existing property right is 
taken from the owner by the Government. Because there was no 
taking the plaintiffs could not obtain compensation under the Fifth 
Amendment for the allegedly unlawful imposition. 


Vv 


Mootness 


Appellant insists that the case has become moot as a result of 
the Menominee Restoration Act of 1973, 25 U.S.C. §§ 903 et seq., 
which returned the Menominee forest to federal trust status some 
12 years after the termination of federal supervision and the impo- 
sition of the two deed restrictions. We reject the argument of moot- 
ness because, if appellees prevailed on any of their claims, they 
might prove to be entitled to some monetary recovery (even though 
materially less than the trial judge awarded). The case cannot as 
yet be called entirely moot. 


VI 


Conclusion 


On these grounds, we hold that the court below was without ju- 
risdiction of large portions of this case, and that (as to the claims 
within that court’s jurisdiction) appellees have not shown any sus- 
tainable claim.'® The decision below must be reversed with direc- 
tions to dismiss the complaint in this Docket No. 134-67-A.?® 


REVERSED 


44In order to find a Fifth Amendment taking, we have to assume that Congress authorized the Interior De- 
partment to include the 30-year restriction in the transfer deed. If the Department’s agreement to this restric- 
tion was ultra vires, there could not possibly be a Fifth Amendment taking which calls for initial authorization 
by Congress. 

8We hold, in particular, that appellees have not proved any violation by Interior of the Termination Act in 
the respects left open by Menominee Basic, or of any other federal statutes. 

16In view of our holdings in this opinion, it is unnecessary to consider the detailed exceptions the appellant 
has made to the various findings of fact by the trial judge. Those findings all fall with our direction to dismiss 
the complaint. 
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Memorandum Opinion and Order on Cross-Motion To Dismiss 


[Cross-motion to dismiss granted. ] 


(Decided December 21, 1983) 


The defendant has moved to dismiss the above action, on the 
grounds: 

(1) That said action attempts to challenge a determination by the 
International Trade Commission (ITC), said determination having 
been made pursuant to an order made by this court in Court No. 
82-5-00636, and 

(2) That the above action is duplicative of Court No. 82-5-00636. 

In entering this order, the court has considered all papers and 
documents filed, the memoranda of respective counsel, and the ar- 
guments presented by said counsel at an oral argument held on De- 
cember 21, 1983. 

At the conclusion of oral argument, the court granted defend- 
ant’s cross-motion to dismiss. The within memorandum opinion is 
made for the purpose of more fully expressing the reasoning of this 
court. 

The facts pertinent to a determination of the instant cross- 
motion are briefly reviewed. The plaintiffs instituted an action 
(Court No. 82-5-00636) in this court by filing a summons on May 7, 
1982 and a complaint on June 4, 1982 challenging: 

(1) The final determination of the Department of Commerce, In- 
ternational Trade Administration that crystalline and liquid sorbi- 
tol from France are being, or are likely to be, sold in the United 
States at less than fair value, and 

(2) The final determination of the International Trade Commis- 
sion (ITC) that an industry in the United States is materially in- 
jured by reason of imports of liquid and crystalline sorbitol from 
France, and 

(3) The issuance of an antidumping order by the Department of 
Commerce. 

After the transmittal of the administrative record to this court 
for review and subsequently, upon motion of the defendant, this 
court entered an order under date of July 18, 1983 remanding the 
action to the ITC, providing in part: 


[T]o consider in full all relevant information presently in its 
possession or which hereafter may be presented to it as to 
whether an industry was materiale injured by reason of im- 
ported sorbitol from France being sold at less than fair value. 
The determination so made by the Commission shall be re- 
turned to this court within a period of sixty (60) days from the 
date of entry of this order. 

On remand the ITC determined that: 
(1) An industry in the United States was materially injured by 
reason of crystalline sorbitol imports from France, and 
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(2) That an industry in the United States was not materially in- 
jured or threatened with material injury by reason of liquid sorbi- 
tol imports from France. 

The determination of the ITC on remand was filed with the court 
on October 17, 1983; the supplemental administrative record of the 
proceedings on remand was filed on November 23, 1983. The plain- 
tiffs by the filing of a summons and complaint in the above action 
seek to challenge the final determination of the United States In- 
ternational Trade Commission on remand. 

The jurisdiction of this court acquired by the filing of the sum- 
mons on May 7, 1982 and the complaint on June 4, 1982, is continu- 
ing until that action is finally decided. 

Remand is well recognized and utilized by the courts in appellate 
review. 16 C. Wright, A. Miller, E. Cooper & E. Gressman, Federal 
Practice & Procedure, § 3937 (1977). The procedure is utilized par- 
ticularly by those courts in which jurisdiction is vested to review 
the administrative decisions of boards, agencies, and commissions. 
When the initial action, Court No. 82-5-00636, was remanded to 
the ITC pursuant to the order of this court no final decision had 
been made by the court. As stated by the United States Supreme 
Court in addressing itself to the remand process: 


[W]hen the case was first remanded, nothing was finally de- 
cided. The whole proceeding thereafter was in fieri. The Com- 
mission had a right on reconsideration to make a new record. 
Ford Motor Company v. Labor Board, 305 U.S. 364, 374-75. 


When finally decided, all questions were still open and could 
be presented. 


United States v. United States Smelting Refining & Mining Co., 339 
US. 186, 198 (1950). 

Jurisdiction once vested in the court is neither so fleeting nor il- 
lusory as to dissipate upon the court’s exercise of its inherent dis- 
cretionary power to require further deliberation by the administra- 
tive body. 

To entertain the above action challenging the final determina- 
tion of the ITC on remand serves only to encumber the record and 
produce unnecessary and unjustified delay in a review proceeding 
in which this court by order requested clarification and amplifica- 
tion from the administrative commission. 

Should the plaintiff deem its complaint inadequate because of 
the subsequent ITC determination on remand, its remedy is clear. 
Rule 15 of this court provides for amended and supplemental plead- 
ings. Subsection (d) thereto, in providing for supplemental plead- 
ings, contemplates the happening of “transactions or occurrences” 
since the date of the pleading sought to be supplemented. Rule 
15(d) of the Court of International Trade Rules. 

Suffice it to say, to permit the initiation of a new action by the 
filing of a new summons and complaint in a proceeding wherein 
this court has specifically retained its jurisdiction for review pur- 
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poses would serve no purpose other than to impede sound judicial 
administration. 

Now therefore, it is hereby 

ORDERED that the cross-motion of the defendant is hereby grant- 
ed and the above entitled action, Court No. 83-11-01683, is hereby 
dismissed, and it is further 

ORDERED that the plaintiff, if it so desires, may serve on the de- 
fendant and the intervenor in Court No. 82-5-00636 and file phys- 
ically with this court on or before January 4, 1984 a supplement to 
the complaint filed under date of June 4, 1982 setting forth, as pro- 
vided in rule 15(d) “transactions or occurrences or events which 
have happened since the date of the pleading sought to be supple- 
mented,” and it is further 

ORDERED that in Court No. 82-5-00636 the intervenor may serve 
on the plaintiff and the defendant and file physically with this 
court on or before January 4, 1984 such supplemental pleadings as 
it may desire, and it is further 

ORDERED that the responses to all supplemental pleadings, filed 
pursuant to this order, shall be served and filed physically with 
this court on or before January 9, 1984. 


(Slip Op. 83-138) 


UNITED StTaTEs STEEL CORPORATION, REPUBLIC STEEL CORPORATION, 
ET AL., PLAINTIFFS v. UNITED STATES OF AMERICA, ET AL., DE- 
FENDANTS, and COMPANHIA SIDERURGICA PAULISTA, ET AL., DE- 
FENDANTS-INTERVENORS 


Court No. 82-10-01361 


Unitep States STEEL CORPORATION, PLAINTIFF v. UNITED STATES 
OF AMERICA, ET AL., DEFENDANTS, and COMPANHIA, SIDERURGICA 
PAULISTA, ET AL., DEFENDANTS-INTERVENORS 


Court No. 82-10-01361S 
Before Watson, Judge. 


Memorandum Opinion and Order on Defendant’s Motion for 
Protective Order 


[Motion Granted.] 


(Decided December 22, 1983) 


Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch (Velta A. Melnbrencis and Francis J. Sailer, At- 
torneys, Commercial Litigation Branch) for the United States. 

Cravath, Swaine & Moore (Joseph R. Sahid and Steven Schulman, of counsel) for 
plaintiffs Republic Steel Corporation, Inland Steel Company, Jones & Laughlin Steel 
Incorporated, National Steel Corporation, and Cyclops Corporation. 
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Watson, Judge: In this decision the Court grants defendant’s 
motion for a protective order relieving them of the obligation to re- 
spond to plaintiffs’ interrogatories and request for production of 
documents. 

Plaintiffs based the discovery they sought on an alleged failure 
to articulate the administrative findings and an apparent incom- 
pleteness of the administrative record. 

The Court has examined a significant portion of the administra- 
tive record in connection with defendants’ motion for a protective 
order on the grounds of deliberative privilege, which was partially 
granted in Slip Opinion 83-127 (December 7, 1983). It has also con- 
sidered those points which plaintiffs believe represent gaps or omis- 
sions in the record. As a result, the Court has not been persuaded 
that the administrative record is deficient for the purposes of 
review or flawed in such a manner as to require supplementation 
by discovery. Atlantic Sugar, Ltd. v. United States, 85 Cust. Ct. 131; 
C.R.D. 80-16 (1980). 

The articulation of the administrative decisions is also sufficient 
to permit judicial review. 

For these reasons, defendants’ motion for a protective order is 
GRANTED. 


(Slip Op. 83-139) 
Gray Too, CoMPANY, PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 83-10-01452 


Before BERNARD NEWMAN, Judge. 


On Plaintiff's Motion To Amend Summons 


Plaintiff's motion to amend the summons to contest classification 
of subject merchandise must be denied where the only administra- 
tive decision contested in protest by plaintiff was appraisement. 
Pursuant to 28 U.S.C. § 2638 a new ground in support of this action 
cannot be asserted in the summons (or amended summons) where 
such new ground is not related to the same administrative decision 
listed in section 514 of the Tariff Act of 1930 that was contested in 
the protest. 


[Plaintiff's motion denied.] 


(Dated December 27, 1983) 


Mandel and Grunfeld, Esqs. (Bruce M. Mitchell, Esq. of counsel) for plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch and 
Judith M. Barzilay, Esq. for defendant. 
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BERNARD NEwMAN, Judge: Plaintiff has moved under Rule 3(d) of 
the Rules of the Court of International Trade! to amend its sum- 
mons to include a new claim. Defendant opposes the proposed 
amendment. 

The pertinent facts may be briefly stated: 

The summons filed by plaintiff encompasses one protest covering 
merchandise described as “tubing bonnets’. On the second page of 
the summons, plaintiff indicated that the contested administrative 
decision was the appraised value of the merchandise. There is no 
indication in the summons that plaintiff had protested Customs’ 
classification decision.” Plaintiff now seeks to amend its summons 
to include as a new ground in support of its civil action that the 
merchandise was improperly classified by Customs. 

Defendant maintains that since plaintiff in its protest (Customs 
Form 19) contested only the appraisement of the merchandise, as- 
sertion of a classification claim in an amended summons is now 
precluded. 

In sum, the issue presented by plaintiff's motion is whether a 
classification claim may be asserted in the summons (or amended 
summons) where the protest challenged only the appraisement of 
the merchandise. 

Under 19 U.S.C § 1514(b), a protest must set forth “distinctly and 
specifically each decision described in subsection (a) as to which 
protest is made”. I find from a reading of the protest that while 
plaintiff's challenge to the appraisement is clearly indicated, plain- 
tiff did not contest the classification of the merchandise.* Under 
these circumstances, plaintiff's motion to amend the summons to 
assert a new ground in support of its civil action must be denied. 

Although not cited by either party, 28 U.S.C. § 2638 is control- 
ling. That statute reads: 


In any civil action under section 515 of the Tariff Act of 1930 
[19 U.S.C. § 1515] in which the denial, in whole or in part, of a 
protest is a precondition to the commencement of a civil action 
in the Court of International Trade, the court, by rule, may 
consider any new ground in support of the civil action if such 
new ground— 

(1) Applies to the same merchandise that was the subject 
of the protest; and 

(2) Is related to the same administrative ‘decision listed in 
section 514 of the Tariff Act of 1930 [19 U.S.C. § 1514] that 
was contested in the protest. 


1 This rule reads: “Amendment of Summons. The court may allow a summons to be amended at any time, in 
its discretion and upon such terms as it deems just, unless it clearly appears that material prejudice would 
result to the substantial rights of the party against whom the amendment is allowed.” 

2 The second page of the preprinted summons form provides space to indicate whether the appraised value of 
the merchandise and/or the classification, rate or amount of duty are contested, but only the section respecting 
the appraised value of the merchandise is filled in. The space allocated for classification, rate or amount was left 
blank. 

3 An examination of the protest form reveals that plaintiff did not check the box referring to classification, 
rate on amount of duty, nor did plaintiff fill out the blank space under that box with any claim or explanation. 
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As may be noted above. two conditions must exist for assertion of 
a new ground in support of the civil action in this case: (1) the new 
ground must apply to the same merchandise that was the subject 
of the protest; and (2) the new ground must be “related to the same 
administrative decision listed in section 514 of the Tariff Act of 
1930 that was contested in the protest” (Emphasis added). Under 
section 514, appraisement (section 514(a)(1)) and classification (sec- 
tion 514(a\(2)) are distinct categories of administrative decision. 
Clearly, then, plaintiff's motion to amend the summons must be 
denied inasmuch as the classification decision which would be con- 
tested by the proposed amendment of the summons is categorically 
unrelated to the administrative decision that was contested in the 
protest, viz., appraisement.* See under predecessor statute 28 
U.S.C. § 2632(d): Mobilite, Inc. v. United States, 70 Cust. Ct. 359, 
C.R.D. 73-11, 358 F. Supp. 267 (1973); and C. L. Hutchins & Co. v. 
United States, 67 Cust. Ct. 60, C.D. 4252, 331 F. Supp. 318, motion 
to modify denied, 67 Cust. Ct. 354, C.D. 4297, 334 F. Supp. 188 
(1971). 

Simply put, since the correctiveness of Customs’ classification 
was not raised at the administrative level by protest, I am con- 
strained to find that this Court is precluded from initially review- 
ing the classification. To hold otherwise, would vitiate the protest 
procedure and the reason for administrative review. 

For the foregoing reasons, plaintiff's motion to amend the sum- 
mons is denied. 


(Slip Op. 88-140) 
F. W. Myers & Co., INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 80-5-00828 
Before Bor, Judge. 


Memorandum Opinion and Order Denying Motion for Rehearing 
[Motion of defendant for rehearing and evidentiary hearing denied.] 


(Dated December 27, 1983) 


The defendant having filed a motion requesting a rehearing and 
the vacation of the prior order of this court, entered on November 
3, 1983 in the above action, and further requesting an order provid- 
ing for an evidentiary hearing on plaintiff's claim of non-receipt of 
timely notice of denial of Protest No. 380i-9-000272 after discovery 
proceedings with respect thereto have been commenced and com- 
pleted by the defendant, and 


* Plaintiff asserts the protest reflects that the tubing bonnets covered by the entry were improperly classified. 
However, I find no suggestion in the protest that the merchandise was improperly classified. Additionally, plain- 
tiff's assertion (which defendant disputes) that Customs has agreed the classification of the subject merchandise 
was improper is irrelevant to the claim properly before the Court. 
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The court having considered the memoranda submitted by de- 
fendant in support of the aforesaid motion as well as the response 
of the plaintiff thereto, and 

It appearing to the satisfaction of the court: 


(1) That the defendant has presented no additional facts nor 
any new principles of law which have not been fully considered 
by this court in its prior determination of the instant action. 
That, in fact, the defendant is now seeking to reopen this pro- 
ceeding by attempting to ascertain the existence of relevant 
facts through untimely discovery proceedings. 

(2) That the defendant by presenting to this court in the 
form of affidavits the facts allegedly relating to its cross- 
motion to dismiss has foregone the opportunity to present 
these and/or additional facts in some other manner, particu- 
larly by an evidentiary hearing which it now seeks after the 
accumulation of further evidence through discovery. See 
Bowman v. Curt G. Joa, Inc., 361 F.2d 706 (4th Cir. 1966); 
Canvas Fabricators, Inc. v. William E. Hooper & Sons Co., 199 
F.2d 485 (7th Cir. 1952). 


Now therefore, it is hereby 
ORDERED that defendant’s motion for rehearing and request for 
an evidentiary hearing after discovery is denied. 


(Slip Op. 83-141) 


Op RepuBLic INSURANCE COMPANY, PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 83-8-01115 
Before BERNARD NEWMAN, Judge. 


Memorandum and Order on Motion To Amend Summons 


[Plaintiff's motion denied without prejudice.] 


(Dated December 28, 1983) 


Sandler & Travis, P.A. (Mark D. Crames, Esq., of counsel) for plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch and 
Kenneth N. Wolf, Esq., for defendant. 


BERNARD NEWMAN, Judge: Before the Court is a motion under 
Rule 15 of the Rules of the Court of International Trade by Wash- 
ington International Insurance Company (Washington) to amend 
the summons filed in this case by Old Republic Insurance Company 
(Republic).1 Washington seeks to be substituted as plaintiff, alleg- 
ing it is the real party in interest and that the action was “inad- 
vertently” filed in the name of Republic. 


1 See Rule 3(d) of the Rules of the Court of International Trade. 
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Defendant opposes the proposed amendment on the ground that 
Washington has failed at this time to establish any basis for the 
substitution of plaintiffs, and requests that the motion to amend be 
denied without prejudice to renewal upon a proper showing. 

I agree with defendant that Washington’s motion should be 
denied, but without prejudice to renewal. 

The papers presently before the Court fail to disclose Republic’s 
connection with the cause of action, if any, or Washington’s stand- 
ing under 28 U.S.C. § 2631 as a proper party plaintiff. Section 2631 
provides, inter alia, that a civil action may be commenced by the 
person who filed the protest pursuant to 19 U.S.C. § 1514 or by a 
surety on the transaction which is the subject of the protest. Wash- 
ington, however, has not asserted that it either filed the protest or 
was the surety on the transaction which was the subject of the pro- 
test. Moreover, Washington has made no effort to explain the cir- 
cumstances under which this action was “inadvertently” filed in 
the name of Republic. Indeed, for all that is presently before the 
Court, Republic may have been a total stranger to the import 
transaction. Consequently, Washington’s application utterly fails to 
demonstrate any basis for the proposed substitution. 

For the foregoing reasons, it is hereby ORDERED that Washing- 
ton’s motion to amend the summons to substitute itself for Repub- 
lic as plaintiff in this action is denied, but without prejudice to re- 
newal upon a showing of a proper factual or legal basis to support 
its motion. 
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